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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 

SONITPUR :: TEZPUR 

 
Sessions Case No. 115 of 2009 

Under section 302 I.P.C 
(Arising out of G.R. Case No. 1722 of 2002)  

         
           State of Assam       
     –Vs–  

Sri Golab Daimari 
 ....  Accused. 

Present 
Ms. A. Ajitsaria, AJS,  

Addl. Sessions Judge No.2, Sonitpur, Tezpur  
 

  
Date of Evidence     :   18.11.2009, 21.03.2011, 07.07.2011, 16.05.2012, 19.06.2012,    
                                8.07.2014, 06.04.2015 
 
Date of Hearing      :  13.07.2013   
 
Date of Judgment   :  13.7.2013 
 
For the State          : K. Adikhari, Addl Public Prosecutor. 
 
For the accused     : Sri Amiya Saikia. 
 

J U D G M E N T 

1. The prosecution case, in a nutshell, is that Dulal Besera filed and FIR on 

26.11.2002 stating inter alia, that, on 26.11.2002 his brother Budhu Besera was 

working as a Haluwa of Simuluguri since about 8 years. On 19.11.2002 his brother 

went out. He was going to watch the Ras. On 20.11.2002 about 2 PM dead body of his 

brother was seen lying near “bolan” at Simalugri Bolamar and police was informed 

about the same. It later transpired that the accused Golab Daimary along with 3/4 

persons had assaulted Budhu Besera because of which he died. On the basis of the 

said FIR Thelamara PS Case No.42 of 2002 u/s 302/34 IPC registered. 

 

2. After due investigation, charge-sheet was submitted against the accused 

person, namely, Sri Golab Daimari under section 302 I.P.C. 
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3. The accused person entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court of Sessions 

for trial by the learned Judicial Magistrate, First Class Sonitpur, Tezpur.   

 

4. After hearing both sides and on perusal of the police report furnished u/s 173 

of the CrPC, formal charge 302 I.P.C was framed, read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried. Hence, this trial. 

 

5. In support of the case, the prosecution examined 8 (eight) witnesses and 

defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused person was examined 

u/s 313 of the CrPC. 

 

   POINTS FOR DETERMINATION 

Whether the accused person, committed intentionally or knowingly the murder of 

Budu Basera? 

7.  I have carefully examined the evidence on record and heard arguments of 

both sides. 

   DECISION  AND REASONS THEREOF 

8. PW 1, Dr. Tilak Bhattacharjee stated that on 09.11.2002 he was at Kanaklata 

Civil Hospital, held the post mortem examination on the dead body of Budu Basera 

(male) and found followings:  A make deed body of average built with mud covers body 

and cloth. Skin of hand and feet is wrinkled bleached like washer woman. Hand is 

clinched and contain mud. Rigor mortis present. Abrasion of 1cm X ½ cm on lower 

part of right side of neck. Both lungs are watery logged voluminous & pit on pressure. 

Other organs are found to be normal. The injuries are ante mortem in nature.”  PW 1 
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opined that the cause of death was asphyxia following drowning. PW 1 proved post 

mortem report as Ext 1. 

 

9. In cross examination, PW 1 stated that he had not mentioned the time of death 

in his report. Rigor mortis could start after six hours of death. PW 1 stated that the 

abrasion found on the dead body may also be caused by falling on hard substance. 

 

10. PW 2, Bhaben Boro deposed that the deceased was called Bulu by him. At the 

time of occurrence he had work in Borgaon and in the evening he was cutting kher in 

the house of Bhagawat, when the accused came and invited him to have liquor and he 

thus went with the accused. First, they had two bowl of liquor in his house. Then the 

accused told him to go to another place to have liquor but he replied by saying that he 

would not go. The accused forcibly took him to the place where liquor is sold and 

collected liquor from there. Then they went to the house of PW 2 and shared and 

consumed wine. PW 2 stated that then he sent the accused to his house. A little, later 

the accused again came to his house and called him to have rum. PW 2 stated that 

though he did not want to consume, the accused forcibly took him. PW 2 stated that 

he told the accused that it was better to have liquor than rum. From there, they went 

to the place where liquor was prepared but the accused did not go there and again 

brought him to have rum. On the way to see Ras, they met Budu did dhemali with 

Budu. PW 2 stated that the accused was patting the accused at the back and then 

their quarrel increased. PW 2 stated that when he tried to go and save Budu the 

accused pushed PW 2 and PW 2 fell in water, he came out of water but could not see 

the accused and Budu. PW 2 stated that he could not say where they had gone and he 

returned home in wet clothes. Later, he heard that the accused stated before someone 

that the accused had beaten Budu. PW 2 stated that the accused confessed before two 

persons, out of which one had died and the other was named Gutiram Daimari. PW 2 

was declared hostile at the instance of the prosecution. 
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11. In cross examination by the prosecution, PW 2 denied having stated before the 

police that “ after he returned home, Golap came after 2 hours and asked him whether 

he was annoyed with him and he asked Golap why he had quarrelled at night, then 

Golap told him that he had finished Budu.”   

 

12. In cross examination by the defence PW 2 stated that he had not seen Budu 

being killed and that he had heard from Gutiram Daimary. PW 2 stated that they had 

consumed liquor together and the accused was drunk. Budu too had come in a 

drunkard condition and all of them where moving , pushing and playing with each 

other. PW 2 stated that he fell in the water on being pushed by the accused and he 

could not say where they went from there. Later, from villagers he came to know 

about Budu’s death. PW 2 stated that after 15-20 days of the occurrence police 

brought him in the Court for recording his statement and asked him to speak the truth. 

PW 2 stated that the police recorded his statement in the police statement. PW 2 

denied that he had stated in the manner tutored by the police. PW 2 stated that his 

khulkaliek had not visited his house on the date of occurrence. PW 2 denied having 

stated before the Magistrate that after cutting kher, his Khulkhaliek came. PW 2 stated 

that he had deposed truly in the Court and had not stated in the manner as was being 

attributed to him by the public prosecutor. 

 

13. PW 3, Gangaram Sarmah deposed that the accused was not known to him but 

he had seen him somewhere. PW 3 stated that one day police came at night and said 

that one person had died and they took him to the place of occurrence. The dead 

body, that of, Budu Bessera, was taken out from the water. Inquest was conducted on 

the dead body and Inquest Report (Ext 3) prepared.  

14. In cross examination PW 3 stated that when the police came many persons had 

gathered there. PW 3 stated that he had not heard from others how the occurrence 

took place. 
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15. PW 4, Suresh Borah deposed that Dulal Bessera, deceased Budu and the 

accused were known to him. PW 4 stated that Budu was working in his house and 

about 10-12 years back Budu , after work came out from their house saying that he 

was going home. But he did not return home at night. Next day he enquired in the 

house of Budu and he came to learn that Budu did not go home. Then he learnt from 

the villagers that Budu was lying in the small pukhuri little away from his house. PW 4 

stated that he went to see and then he went to the police station along with Dulal 

Bessera who lodged FIR. PW 4 stated that police came and lifted the dead body and 

conducted inquest on the dead body and he signed on the Inquest Report (Ext 3). PW 

4 stated that the deceased had taken his cycle and the same was lying on the road and 

was handed over to him by one of the boys of the village. PW 4 stated that police 

came and seized the cycle vide Ext 4, where he signed. PW 4 stated that he could not 

how Budu died. 

16. In cross examination PW 4 stated that he did not know how Budu died, that he 

had not seen any injury on his dead body. PW 4 stated that Budu used to consume 

alcohol. PW 4 stated that he could not say who had informed him about the dead body 

of Budu lying in the pond. 

17. PW 5, Rustom Ali, VDP Secretary, deposed that the accused and the deceased 

were not known to him. PW  5 stated that one person had asked him to write FIR and 

as per his version he wrote the FIR (Ext 5). PW 5 stated that after he read the FIR , 

the informant put his thumb impression. 

 

18. In cross examination, PW 5 stated that the informant was not known to him 

nor was the accused known to him. PW 5 stated that he used to work as a FIR writer 

in the police station and he had written the same on the same being told by the 

informant and after he had read over the same, the informant had put his thumb 

impression. PW 5 denied that he had not written the FIR as stated to him by the 

informant and he had written the same on the dictate of the police.  PW 5 stated that 
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the date of occurrence was written as 20 in the FIR. PW 5 stated that he had written 

the FIR on 26th and in the FIR the cause of delay was not written. 

 

19. PW 6, Sri Ramakanta Hazarika stated that he knew the accused person in the 

dock and deceased Budu. The incident occurred about 12 years. PW 6 stated that he 

had gone to Simaluguri village where he was invited to his in-laws house. PW 6 stated 

that Budu Besera had also gone to Simaluguri. PW 6 stated that he (deceased) used to 

consume alcohol. PW 6 stated that he met him in the house of his in-laws Simalaguri. 

He was drunk. PW 6 stated that he spoke to him and thereafter he along with Purna 

and Dilip returned to his own house. Budu came out of his in-law’s house along with 

them but he did not return home, he went elsewhere. PW 6 stated that while they 

were returning home, they saw a cycle in the pathar where there was water. PW 6 

stated that they recognised the cycle to be that of Budu, since Budu had not returned 

with them, they picked up the cycle and later gave the cycle to his Malik, namely, 

Tankeswar Keot under whom Budu used to work. PW 6 stated that he, Purna and Dilip 

again came out of their house to see “Ras” in the nearby Centre and returned back 

home and went to sleep. PW 6 stated that at about 10 AM in the next morning, he 

learnt that Budu had died. PW 6 stated that police seized the cycle in his presence. Ext 

4 was the Seizure List and Ext 4 (2) was his signature. 

 

20. In cross-examination, PW 6 stated that they met Budu in the house of his in-

laws at about 10 PM at night.  PW 6 stated that the deceased used to drink regularly. 

PW 6 stated that the pathar where he got the cycle was on the road leading to No.1 

Simaluguri to No.2 Simaluguri. It was a kuccha road. PW 6 stated that they got cycle at 

about 10-10.20 PM that the place where he found the cycle was about 100 meters 

from the house of his father-in-law. PW 6 stated that the cycle was given to Tankeswar 

after about 1-1/2 hours later, on the same night. PW 6 stated that he could not say 

how the cycle which Budu used to ride was lying in the pathar. PW 6 stated that he 

could not say how Budu died. Police had recorded his statement. PW 6 denied the 

suggestion that  he did not state before the police that he, Purna and Dilip came out of 
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his father-in- law’s house and Budu went away in a different direction; that he went to 

see Ras; he came and he slept and next morning at 10 AM he came to know of Budu’s 

death. PW 6 stated that he had no personal knowledge as to how Budu died as he was 

returned home after seeing Ras at about 2.30 AM.  

 

21. PW 7, Sri Dilip Deka stated that he knew the accused person in the dock and 

the deceased Budu. The incident occurred about 12 years. PW 7 stated that he had 

gone to the house of the father in law of PW 6, Rama Hazarika along with Purna and 

Rama. Budu came to the house of Rama’s father in law. PW 7 stated that after 

meeting them, Budu went in a different direction and all three of us returned from the 

house of Rama’s father in law.  PW 7 stated that on their way home from the house of 

Rama’s father in law, they saw a cycle on the way, they recognised it to be the cycle of 

Budu and they brought the same and gave it to Tankeswar under whom Budu used to 

work.  PW 7 stated that they returned to their house than they took their dinner and 

went to see Ras in the Centre.  PW 7 stated that he returned home after seeing Ras 

and slept. Next day at 10 AM, he heard that the accused had killed Budu. 

 

22. In cross examination, PW 7 stated that they left the house of Rama’s father in 

law at about 10 PM. PW 7 stated that at about 9 PM Budu came to the house of 

Rama’s father in law.  PW 7 stated that they saw the cycle at about 10 PM , after they 

came out of Rama’s father in laws house. PW 7 stated that they gave the cycle to 

Tankeswar at about 7 AM next day.  PW 7 stated that he came to know from the VDP 

Secretary, Sarju Boro that accused had killed Budu. Sarju was still alive. PW 7 stated 

that he did not know how Budu died.  PW 7 denied the suggestion that he did not 

state before the police that when they went to the house of Rama’s father in law; Budu 

came and spoke to them and that Budu went away in a different direction; that they 

went to see Ras.  PW 7 denied the suggestion that they did not give the cycle to 

Tankeswar on the next day at about 7 AM and also denied that he did not state before 

the police that he heard that the accused had killed Budu. PW 7 denied the suggestion 

that he stated before the police that on the next day, 20.12.2002, in the evening , near 

Simaluguri Bulan in a pukhuri, Budu’s dead body was recovered.  PW 7 stated that 
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Budu used to consume alcohol. PW 7 stated that when he had met them Budu was 

drunk. 

 

23. PW 8, Bolin Bora stated that he knew the accused and the deceased as well. 

Occurrence is of 12-13 years back. PW 8 stated that he had gone to the field to see 

cultivation at about 12 o clock in the afternoon then he saw one cloth like material in 

the pukhuri.  PW 8 stated that but he realised that it was not a material, it was a dead 

body of a man. PW 8 stated that he was Budu. PW 8 stated that he informed the 

villagers, they came and saw that it was Budu. PW 8 stated that police was informed 

and police too came. Budu used to plough in the house of Tankeswar. PW 8 stated 

that he could not say how Budu died, he just saw his dead body. PW 8 declared hostile 

at the instance of the prosecution. 

 

24. In cross examination by prosecution, PW 8 denied the suggestion that he 

stated before the police that “later he heard that there was marpit with Galab Daimary 

of Simaluguri on the night of Ras festival and thereafter Budu died.” PW 8 denied that 

he had deposed falsely.  

 

25. In cross examination by the defence, PW 8 stated that he could not say from 

how long the dead body was there in the field and he did not see any occurrence. PW 

8 stated that he recognised the dead body to be that of Budu as he was a co-villager. 

PW 8 stated that Budu used to consume alcohol but he had not seen how much he 

used to drink. PW 8 stated that he did not give statement before the IO as was being 

attributed to him by the Ld Addl PP. PW 8 stated that he could not say why Budu was 

lying in the pukhuri and how he died. 

 

26. The instant case the accused is facing charge of having intentionally and 

knowingly caused the death of Budu Besara. PW3, 4, 5, 7 and 8 all heard that Budu 

had died and his dead body was recovered. None of the prosecution witnesses 

witnessed how Budu Besera died.  From the evidence of the medical officer, PW1 it is 

seen that the cause of death was due to asphyxia following drowny . PW1 also found 
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one abrasion of 1’’ X1/2” from the lower side on the lower part side on the neck.  PW2 

Bhaben Boro in his evidence stated about consuming liquor with Budu Besera on the 

night of occurrence. PW2 further testified that they had met the accused on the way 

when they were going to see the Rass on the night on occurrence and each of them 

were playfully patting each other. PW1 further stated that when the playful patting 

turned into a quarrel he tried to stop the accused where after on being pushed by the 

accused he fell in the water. When he came out of the water he did not find either the 

accused Bude Besera at the spot. In his purported statement before the IO PW1 is set 

to have stated that the accused came and informed him in his house that “he had 

finished Budu”. The prosecution though, relying on the evidence of PW1 have 

submitted that the accused and the deceased having been seen last together, it has to 

be necessarily construed that it was the accused who caused the death of Budu by 

drowning. 

 

27. In the considered view of this Court, in view of the evidence of PW1 and PW6, 

and 7 from which it is clear that Budu had consumed excessive liquor on the date of 

occurrence. The probability of Budu himself having fallen in the Pukhuri cannot be 

rolled out.  

 

28. Thus, in the considered view of this Court in absence of any of the material of 

the rescored it would not be saved to hold the accused guilty only on the basis of 

purported extra judicial confession made by the accused before the PW1, the night of 

the occurrence itself. More so, when PW1 has elaborately narrated the sequence of 

events of the evening the occurrence and resided from his earlier version.   

 

29. In view of the discussion aforesaid, this Court holds that accused, Golab 

Daimari is not guilty of the offence charged and, as such, he is acquitted of the charge 

u/s 302 IPC and set at liberty forthwith. 
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30. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr.P.C.  

 

31. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr.P.C.   

 

 The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 13th day of July, 2015. 

      
     Additional Sessions Judge No. 2, 

                Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

 P.W. 1:Dr. Tilak Bhattacharjee 

 P.W. 2: Sri Bhaben Boro 

 P.W. 3:Sri Gangaram Sarmah 

 P.W. 4:Sri Suresh Borah 

 P.W. 5: Sri Rustam Ali 

P.W. 6:Sri Ramakanta Hazarika 

P.W. 7: Sri Dilip Deka 

P.W. 8: Bolin Bora 

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL  

4. Prosecution Exhibits:  

 Ext. 1:Post Mortem Report. 

 Ext. 2:Statement of Sri Bhaben Boro. 

 Ext. 3: Inquest Report. 

 Ext. 4:Seizure List  

 Ext. 5: Charge Sheet. 

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL 

 

                                                             Addl. Sessions Judge No.2 
        Sonitpur, Tezpur 

  

 

 


